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 1.  TIME:  9:00   CASE#: MSC12-02493 
CASE NAME: ELEANOR BLUE VS. LAURA ISADORE 
HEARING ON MOTION TO/FOR ATTORNEYS' FEES FILED BY ANTONIO 
CONSTANZA 
* TENTATIVE RULING: * 
 
            Denied. Defendant Constanza was not a party to the original sales contract for the 
purchase of the subject property by Plaintiff from Defendant Isadore. As a result, Plaintiff would 
not have been able to obtain an award of attorney’s fees as against Defendant Constanza if she 
had prevailed against him at trial, because the attorney’s fees provision in the Isadore contract 
did not apply to Constanza. In order to be entitled to an award of fees, the party claiming a right 
to such an award must “establish that the opposing party actually would have been entitled to 
receive them if he or she had been the prevailing party.” Leach v. Home Savings & Loan (1986) 
185 Cal.App.3d 1295, 1307.  See also Blickman Turkus, LP v. MF Downtown Sunnyvale, LLC. 
(2008) 162 Cal. App. 4th 858. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-00858 
CASE NAME: TAMBURRINO HASAN VS. KAHROVIC 
HEARING ON PETITION TO/FOR COMPEL UNINSURED MOTORIST ARBITRATION 
FILED BY BIANCA MARIA TAMBURRINO HASAN, SURAIVA HASAN 
* TENTATIVE RULING: * 
 
Granted. No opposition. 

  

 3.  TIME:  9:00   CASE#: MSC15-01451 
CASE NAME: ARMSTRONG VS. DALY 
HEARING ON MOTION TO/FOR TERMINATING SANCTIONS OR EVIDENCE 
SANCTIONS FILED BY THOMAS E DALY 
* TENTATIVE RULING: * 
 
Appear. 

  

  

https://advance.lexis.com/api/document/collection/cases/id/4SDC-KMR0-TXFN-7341-00000-00?cite=162%20Cal.%20App.%204th%20858&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/4SDC-KMR0-TXFN-7341-00000-00?cite=162%20Cal.%20App.%204th%20858&context=1000516
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 4.  TIME:  9:00   CASE#: MSC15-02113 
CASE NAME: GILMER VS. SPINIELLO COMPANIES 
HEARING ON MOTION FOR LEAVE TO FILE A COMPLAINT IN INTERVENTION 
FILED BY TRAVELERS PROPERTY CASUALTY COMPANY OF AMERICA 
* TENTATIVE RULING: * 
 
 Travelers’ motion for leave to file a complaint in intervention is granted.  Travelers shall 
file and serve the complaint on or before March 1, 2018. 
 
 Travelers is entitled to intervene “at any time before trial on the facts.”  (Lab. Code, 
§ 3853.)  The motion is timely under this statutory language. 
 
 Further, the opposing parties have not demonstrated prejudice.  Travelers filed and 
served a notice of lien almost 11 months ago, on March 30, 2017.  The need to litigate or 
compromise this lien was obvious long before plaintiff and defendants entered into their 
settlement agreement.  Also, the opposing parties do not explain why litigating the lien in a 
separate action would somehow be more efficient than litigating the lien in this action. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-00876 
CASE NAME: BRICK VS. CLAYTON VALLEY CHART 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN THE ALTERNATIVE 
ADJUDICATION FILED BY ANTIOCH UNIFIED HIGH SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Continued by the Court to March 22, 2018 at 9:00 a.m. in Department 33.  

  

 6.  TIME:  9:00   CASE#: MSC16-00876 
CASE NAME: BRICK VS. CLAYTON VALLEY CHART 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY CLAYTON VALLEY 
CHARTER HIGH SCHOOL, TIM MURPHY, TOM SPARKS 
* TENTATIVE RULING: * 
 
Continued by the Court to March 22, 2018 at 9:00 a.m. in Department 33. 
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 7.  TIME:  9:00   CASE#: MSC16-00876 
CASE NAME: BRICK VS. CLAYTON VALLEY CHART 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued by the Court to March 22, 2018 at 9:00 a.m. in Department 33. 

  

 8.  TIME:  9:00   CASE#: MSC17-00618 
CASE NAME: YUZON VS CONTRA COSTA 
HEARING ON DEMURRER TO COMPLAINT of YUZON FILED BY CONTRA COSTA 
COMMUNITY COLLEGE DISTRICT 
* TENTATIVE RULING: * 
 
            Defendant Contra Costa Community College District’s demurrer to Plaintiff Zion Yuzon’s 
complaint is sustained with leave to amend.  Plaintiff failed to state facts sufficient to state a 
cause of action for Dangerous Condition of Public Property. 
 
 According to the Declaration of Ethan Lowery, counsel for Contra Costa Community 
College District, after counsels met and conferred pursuant to CCP § 430.41, only the first 
cause of action for Dangerous Condition of Public Property is subject to the demurrer.   
 
 
Standard of Review 
 
 The role of demurrer is to test the legal sufficiency of the allegations in the complaint.    It 
raises issues of law, not fact. (Lewis v. Safeway, Inc. (2015) 235 CA4th 385, 388.) “In passing 
upon the sufficiency of a pleading, its allegations must be liberally construed with a view to 
substantial justice between the parties.”  (Gressley v. Williams (1961) 193 Cal.App.2d 636, 639.)  
“However, because under the Tort Claims Act all governmental tort liability is based on statute, 
the general rule that statutory causes of action must be pleaded with particularity is applicable. 
Thus, "to state a cause of action against a public entity, every fact material to the existence of its 
statutory liability must be pleaded with particularity."  (Lopez v. Southern Cal. Rapid Transit Dist. 
(1985) 40 Cal.3d 780, 795.)     
 
 
1st Cause of Action—Dangerous Condition of Public Property (Gov. Code § 835) 
 
 Plaintiff Zion Yuzon, a student at Diablo Valley Community College, was injured on the 
campus quad area on March 29, 2016, when a science demonstration by an exhibitor went 
wrong, sending broken glass and a rubber stopper into Plaintiff’s left eye. 
 
 Defendant Contra Costa Community College District demurs to the 1st Cause of Action 
for Dangerous Condition of Public Property (Gov. Code § 835) on the ground the complaint fails 
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to state a claim, as Plaintiff failed to allege any facts regarding the physical condition of the 
District’s property and its contribution to Plaintiff’s injuries. Plaintiff’s theory of liability does not 
allege there was any physical defect in the District’s property. The only dangerous condition, 
according to the allegations in the complaint, was the presence of a third party, Mad Science.  
Plaintiff alleges the District invited Mad Science onto its property, thereby creating the 
dangerous condition. (Complaint, ¶28.)    
 
 “Liability for injury caused by a dangerous condition of property has been imposed when 
an unreasonable risk of harm is created by a combination of defect in the property and acts of 
third parties. However, courts have consistently refused to characterize harmful third party 
conduct as a dangerous condition -- absent some concurrent contributing defect in the property 
itself.”  (Hayes v. State (1974) 11 Cal.3d 469, 472.) There must be some connection between 
the third party conduct and the physical condition of the property itself that results in a plaintiff’s 
injury. Defendant argues there are no facts showing the physical conditions of the District’s 
property contributed to Plaintiff’s injuries or increased the risk to students.   
 
 Plaintiff opposes the motion on the ground the complaint alleges facts sufficient to state 
a cause of action.  Plaintiff argues that a public entity is liable for a dangerous condition under 
Government Code § 835, solely through “permitting dangerous…conduct to occur on its 
property,” including dangerous third-party conduct.  (See Peterson v. San Francisco Community 
College District (1984) 36 Cal.3d 709, 811, fn. 10.)  In contrast to Defendant’s argument, Plaintiff 
argues that a property free from physical defect can become dangerous if an unsafe use of 
property is permitted.  “It is not only structural defects that can create a dangerous condition; it 
may consist of a condition of property, the use of which in a manner reasonably foreseeable 
creates a danger of injury.” (Quelvog v. City of Long Beach (1970) 6 Cal.App.3d 584, 590.)   
 
 
Analysis 
 
 “A public entity is not liable for an injury arising out of the alleged act or omission of the 
entity except as provided by statute. (Gov. Code § 815.) [Government] Section 835 is the sole 
statutory basis for a claim imposing liability on a public entity based on the condition of public 
property. [Citation.]  Under section 835, a public entity may be liable if it creates an injury-
producing dangerous condition on its property or if it fails to remedy a dangerous condition 
despite having notice and sufficient time to protect against it. [Citation.]” (Brenner v. City of El 
Cajon (2003) 113 Cal.App.4th 434, 439.)    
 
  “Government Code section 830 defines a dangerous condition as "a condition of 
property that creates a substantial (as distinguished from a minor, trivial or insignificant) risk of 
injury when such property or adjacent property is used with due care in a manner in which it is 
reasonably foreseeable that it will be used." (Zelig v. County of Los Angeles (2002) 27 Cal.4th 
1112, 1133.)  “Property is not ‘dangerous’ within the meaning of the statutory scheme if the 
property is safe when used with due care and the risk of harm is created only when foreseeable 
users fail to exercise due care. [Citation.]” (Brenner v. City of El Cajon (2003) 113 Cal.App.4th 
434, 439.)     
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 To state a claim for dangerous condition of public property the following elements must 
be alleged: “(1) ‘that the property was in a dangerous condition at the time of the injury’; (2) ‘that 
the injury was proximately caused by the dangerous condition’; (3) ‘that the dangerous condition 
created a reasonably foreseeable risk of the kind of injury which was incurred’; and (4) either (a) 
that a public employee negligently or wrongfully ‘created the dangerous condition’ or (b) that 
‘[the] public entity had actual or constructive notice of the dangerous condition under section 
835.2 a sufficient time prior to the injury to have taken measures to protect against the 
dangerous condition.’”  (Ducey v. Argo Sales Co. (1979) 25 Cal.3d 707, 715-716.)     
 
 Here, Plaintiff alleges Contra Costa Community College District knowingly invited a third 
party, Mad Science, to conduct dangerous chemical experiments using pressurized vapors in 
glassware, on the busy quad of its Diablo Valley College. (Complaint, ¶¶ 19-20.)  Plaintiff 
alleges, “By inviting Mad Science onto campus for the day of the subject incident, DVC, and 
thereby the District, created the dangerous condition that directly, proximately and legally 
caused Plaintiff ZION YUZON’s injuries.”  (Complaint, ¶ 28.)  Plaintiff contends, as a matter of 
common sense, as well as knowledge available to the District, this activity is inherently 
dangerous.  Yet, neither Mad Science nor the District provided any warnings of the risk of 
explosion or provided safety protection to the student audience.  (Complaint, ¶ 21.)   Plaintiff 
alleges the District created the dangerous condition and had actual and constructive notice of 
the dangerous condition.  (Complaint, ¶¶ 30-31.)    
 
 The only “dangerous condition” Plaintiff has alleged is the presence of Mad Science.  
Plaintiff has not alleged any condition of the property that contributed to his injuries.  
  

 A public entity may be liable for a dangerous condition of public property 
even where the immediate cause of a plaintiff's injury is a third party's negligent 
or illegal act … if some physical characteristic of the property exposes its users to 
increased danger from third party negligence or criminality. [Citation.] But it is 
insufficient to show only harmful third party conduct…. [T]hird party conduct by 
itself, unrelated to the condition of the property, does not constitute a ‘dangerous 
condition’ for which a public entity may be held liable. [Citation.] There must be a 
defect in the physical condition of the property and that defect must have some 
causal relationship to the third party conduct that injures the plaintiff. [Citation.] 
‘[P]ublic liability lies under [Government Code] section 835 only when a feature of 
the public property has “increased or intensified” the danger to users from third 
party conduct.’ [Citation.]”   
 

(Sun v. City of Oakland (2008) 166 Cal.App.4th 1177, 1187, internal quotations omitted.)     
 
 “To successfully allege a "dangerous condition" within the meaning of section 830, a 
plaintiff must allege that the condition of the public property created a substantial risk when 
"used with due care" in a foreseeable manner.” (Swaner v. City of Santa Monica (1984) 150 
Cal.App.3d 789, 798.)   
 
 Plaintiff has argued he does not have to allege a “physical defect,” in order to state a 
claim for dangerous condition of public property, only that the District permitted the dangerous 
condition by the third party. However, “To establish a qualifying condition, the plaintiff must point 
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to at least one ‘physical characteristic’ of the property. [Citation.] However the location of 
property may constitute a qualifying characteristic. [Citation.]” (Cole v. Town of Los Gatos (2012) 
205 Cal.App.4th 749, 759.)  
 
 “The plaintiff is, however, required to establish that the condition was one that created a 
hazard to a person who foreseeably would use the property or adjacent property with due care.” 
(Swaner v. City of Santa Monica (1984) 150 Cal.App.3d 789, 799.) “A necessary corollary to this 
rule is that if the injury to a plaintiff could have occurred only by some third party's negligence, 
then it must be held that the plaintiff has failed to sufficiently allege a dangerous condition 
because the injury was made possible only by the failure of the third party user to exercise due 
care.” (Swaner v. City of Santa Monica (1984) 150 Cal.App.3d 789, 801.)     
  
 The majority of cases which have construed sections 830 and 835 have concluded that 
third party conduct by itself, unrelated to the condition of the property, does not constitute a 
"dangerous condition" for which a public entity may be held liable. (See Peterson v. San 
Francisco Community College Dist. (1984) 36 Cal.3d 799, 810.)   Here, the exploding glass 
beaker used in the chemistry experiment was unrelated to condition of the property itself. 
 
 Plaintiff relies heavily on Footnote 10 in Peterson, supra for the proposition that the 
public entity may liable for permitting the dangerous condition, i.e. dangerous chemistry 
experiments on the property.  Footnote 10 of Peterson states in part: “Cases have recognized, 
for example, that a public entity may be liable for permitting dangerous but not necessarily 
criminal conduct to occur on its property.” Footnote 10 reference cases involving a public entity's 
duty to alter the physical condition of the property to provide a safeguard against the danger 
presented by third parties.  “[S]ection 835 specifically provides that when a public entity has 
actual or constructive notice of a dangerous condition, the entity's liability may be predicated on 
its failure to take protective measures to safeguard the public from dangers that may not 
necessarily be of the entity's own creation.” (Ducey v. Argo Sales Co. (1979) 25 Cal.3d 707, 
716.) [159     
  
          Here, Plaintiff has not allege any facts showing the District had actual or constructive 
notice of the dangerous condition.  Instead, Plaintiff offers that it is common sense that 
chemistry experiments are inherently dangerous.  Since the District invited Mad Science, it knew 
of the dangerous condition.  These allegations are insufficient to allege notice of a dangerous 
condition of property. 
 
 Moreover, Peterson does not stand for the proposition that a “public entity may be liable 
for permitting dangerous but not necessarily criminal conduct to occur on its property.”  The 
facts in Peterson are distinguishable.  Not only does it involve criminal third-party conduct, it 
also involved a condition of the property that combined with third party conduct, resulted in 
injuries.  In Peterson the overgrown and untrimmed foliage contributed to the plaintiff’s injuries 
because the perpetrator hid in the foliage before attacking the plaintiff. 
 
  Third party conduct by itself, unrelated to the condition of the property does not come 
within section 835.  “[C]ourts have consistently refused to characterize harmful third party 
conduct as a dangerous condition -- absent some concurrent contributing defect in the property 
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itself.” (Hayes v. State (1974) 11 Cal.3d 469, 472.)  Based on the foregoing, the demurrer is 
sustained. 
 
            If Plaintiff chooses to amend, the amended complaint shall be filed and served on or 
before March 15, 2018. 
 

  

 9.  TIME:  9:00   CASE#: MSC17-00648 
CASE NAME: BROCKWAY JR VS NOVA CASUALTY 
HEARING ON DEMURRER TO COMPLAINT of BROCKWAY FILED BY ATHENS 
INSURANCE SERVICE, INC 
* TENTATIVE RULING: * 
 
Defendant Athens Insurance Service, Inc.’s demurrer is sustained with leave to amend.   Any 
amended complaint shall be filed and served on or before March 8, 2018.  Having complained 
about defects in it, it would have been preferable had Athens signed the Stipulation to allow 
plaintiff to amend the complaint. 
 

  

10.  TIME:  9:00   CASE#: MSC17-01584 
CASE NAME: ARECHIGA VS U.S. BANK 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY TIFFANY 
ARECHIGA, GREGORY ARECHIGA 
* TENTATIVE RULING: * 
 
Appear. 

  

11.  TIME:  9:00   CASE#: MSC17-01584 
CASE NAME: ARECHIGA VS U.S. BANK 
HEARING ON OSC RE: TRO & OSC RE PRELIMINARY INJUNCTION FILED BY 
PLAIN TIFS 
* TENTATIVE RULING: * 
 
Appear. 
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12.  TIME:  9:00   CASE#: MSC17-01913 
CASE NAME: ODAMA DANVILLE VS. KAWAKAMI 
HEARING ON MOTION FOR CHANGE OF VENUE 
FILED BY ERIC KAWAKAMI 
* TENTATIVE RULING: * 
 
Continued to June 7, 2018 at 9:00 AM in Dept. 33 pursuant to stipulation of the parties. 

 

  

13.  TIME:  9:00   CASE#: MSC18-00054 
CASE NAME: DARLING VS WELLS FARGO 
SPECIAL SET HEARING ON: TRO AND OSC RE PRELIMINARY INJUNCTION 
SET BY DWIGHT DARLING 
* TENTATIVE RULING: * 
 
Continued to March 22, 2018 per written stipulation. 
 

  

14.  TIME:  9:00   CASE#: MSL12-04214 
CASE NAME: CACH VS RODRIGUEZ 
HEARING ON MOTION TO/FOR ASSIGNMENT ORDER FOR RETNS/RESTRAINING 
JUDG DEBTOR FILED BY CACH, LLC. 
* TENTATIVE RULING: * 
 
Appear. 

  

15.  TIME:  9:00   CASE#: MSN17-2217 
CASE NAME: DONAHUE FITZGERALD LLP VS. JAM 
HEARING ON MOTION TO/FOR CONFIRM ARBITRATORS' RULING FILED BY 
GOOGLE LLC 
* TENTATIVE RULING: * 
 
Continued to March 15, 2018 at 9:00 am in Dept. 33. 
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16.  TIME:  9:00   CASE#: MSN17-2218 
CASE NAME: REGARDING LON LUCKY 
HEARING ON PETITION TO/FOR APPROVAL FOR TRANSFER OF STRUCTURED 
STLMT PMT RGHT FILED BY CATALINA STRUCTURED FUNDING, INC. 
* TENTATIVE RULING: * 
 
Appear. 

ADD-ON 

17.  TIME:  9:01   CASE#: MSC17-01813 
CASE NAME: MCNEAL VS. DENTLEY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MCNEAL FILED BY 
CLENIS DENTLEY 
* TENTATIVE RULING: * 
 
Appear. 

18.  TIME:  9:01   CASE#: MSC17-01813 
CASE NAME: MCNEAL VS. DENTLEY 
HEARING ON FURTHER CASE MANAGEMENT 
 
Appear. 
 

 

 


